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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

)
| )
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE ) RO8-9(C)
CHICAGO AREA WATERWAY SYSTEM )  (Rulemaking — Water)
AND THE LOWER DES PLAINES RIVER )
PROPOSED AMENDMENTS TO 35 ILL. )
ADM. CODE PARTS 301, 302, 303 and 304 )

EXXONMOBIL OIL CORPORATION’S FIRST NOTICE COMMENTS

NOW COMES EXXONMOBIL OIL CORPORATION (“ExxonMobil™), by and
through its attorneys, HODGE DWYER & DRIVER, and pursuant to the May 16, 2013
Hearing Officer Order, submits the following First Notice Comments in Subdocket C.

L INTRODUCTION

On March 5, 2012, ExxonMobil filed Pre-First Notice Comments articulating the
reasons why the record befdre the Illinois Pollution Control Board (“Board™)
demonstrates that the Upper Dresden Island Pool (“UDIP”) does not meet Clean Water
Act (“CWA™) goals for aquatic life.! On March 19, 2013, ExxonMobil filed a Résponse
to Pre-First Notice Comments, and again argued that the UDIP does not meet the CWA

goals and should be designated accordingly.’

! See Pre-First Notice Comments of ExxonMobil Oil Corporation on the Proposed Aquatic Life Use
Designation of the Lower Des Plaines River, In the Matter of: Water Quality Standards and Effluent
Limitations for the Chicago Area Waterway System and Lower Des Plaines River: Proposed Amendments
to 35 Ili, Adm. Code 301, 302, 303 and 304, R08-9 (1lL.Pol.Control.Bd. Mar, 5, 2012) (hereafier rulemaking
is cited as “R08-9” and comments cited as “Pre-First Notice Comments™).

% See Response to Pre-First Notice Comments, R08-9 (111.Pol.Control. Bd, Mar, 19, 2012) (hereafter
“Response to Comments™),
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On February 21, 2013, the Board issued its First Notice Opinion and Order (“First
Notice”)? in Subdocket C and determined that the UDIP should be designated General
Use for aquatic life. The Board concluded:

The Board has examined the record and agrees with IEPA that no UAA

factors apply to the UDIP. Because the UAA factors do not justify an

aquatic life use less than the CWA goal, the Board finds that identifying

UDIP as General Use is appropriate.

. . . [T)his analysis supported the Board’s determination that the UDIP

should be designated as General Use because the proposed standards were

nearly identical except for more stringent standards for April to November

temperatures and mercury and a less stringent temperature standard for

December to March, The Board will examine water quality standards

applicable under the General Use standard. The Board is mindful that,

particularly in the area of temperature, water quality standards may need

to be adapted for the UDIP.

First Notice at 221.

ExxonMobil objects to the classification of the UDIP as a General Use water for
aquatic life purposes. As discussed in its Pre-First Notice Comments, and reiterated here,
the record in this rulemaking provides more than sufficient evidence to demonstrate that
the UDIP cannot meet CWA goals. These comments first highlight the reasons why the
UDIP should not be classified General Use and then discusses the complexities
associated with the applicability of General Use water quality standards (“WQSs”) to the

UDIP. Finally, these comments provide a brief discussion on several issues raised by the

First Notice.

3 First Notice Opinions and Order, R08-9(C) at 221 (Ill.Pol.Control.Bd. Feb. 21, 2013) (hereafter
referenced and cited as “First Notice™).
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I1. THE RECORD DOES NOT DOCUMENT WHICH “INTOLERANT”
SPECIES HAVE SUSTAINABLE POPULATIONS IN THE UDIP THAT
WOULD BE CONSISTENT WITH AN AQUATIC LIFE GENERAL USE
DESIGNATION.

The Board concludes in its First Notice that the General Use standard should
apply for aquatic life protection in the UDIP and proposes not to use the Illinois
Environmental Protection Agency’s (“Illinois EPA”) originally prosed “Upper Dresden
Island Pool Aquatic Life Use™ designation, which attempted to distinguish between
achievable aquatic life populations in the UDIP and those in surface waters with General
Use classifications that do not have the habitat limitations characteristic of the UDIP.
First Notice at 221. The Board states in its First Notice that in the absence of a
determination that any of the 40 C.F.R § 131.10(g) Use Attainability Analysis (“UAA”)
factors apply, it has no choice but to apply the General Use classification to the UDIP.
As discussed elsewhere in these comments, ExxonMobil disputes the conclusions of both
Illinois EPA and the Board that none of the UAA factors should apply to the UDIP, given
that the record clearly documents that Factors 3, 4, 5 and 6 are applicable to these waters.

Specifically, the Board should note that, 40 C.F.R § 131.10(c) allows states to
adopt subcategories of uses to reflect varying needs of such subcategories, and the use of
subcategories is not limited to situations where one or more of the UAA factors must be
demonstrated. Recognition of habitat factors that limit aquatic uses to intermediately
tolerant and tolerant species is a subcategory of use that is acceptable under the CWA
regulations and does not require any of the UAA factors to be present, although the
Subdocket C record clearly shows that such factors do exist in the Lower Des Plaines

River (“LDPR™), including the UDIP.
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At least two states offer noteworthy examples of using subcategories of aquatic
life use to recognize limitations in habitat factors — Ohio and Texas. Ohio has seven
designated aquatic life use categories that are based on habitat including warmwater,
limited warmwater, and exceptional warmwater. Ohio Admin. Code 3745-1-07(B). In
the limited warmwater habitat éategory, for example, numeric water quality criteria are
varied on a case-by-case basis to represent habitat limitations and the potential aquatic
communities that they can sustain.

Texas has adopted five aquatic life use categories: exceptional, high, intermediate,
limited, and minimal. 30 Tex. Admin. Code § 307.7(b)(3). These categories each have
different dissolved oxygen standards (minimum, average). Texas also adopted
temperature, total dissolved solids, chloride, and sulfate standards for each classified
segment to represent achievable criteria that are based on monitoring data from each
segment. For example, Texas has chloride criteria ranging from 50 mg/L to over 1,000
mg/L for bodies of water that are classified as high aquatic life protection,

These are only two examples of states that have approved WQS that use the
flexibility provided at 40 C.F.R § 131.10(c) to adopt subcategories of aquatic life uses to
properly acknowledge habitat limitations.* These subcategories have been adopted, in
most cases, without any finding by the state that one or more of the UAA factors apply.
USEPA has allowed, and even encouraged, such subcategorization of aquatic life uses in
state WQSs within Region 5 and elsewhere.

In its Pre-First Notice Comments on Illinois EPA’S Subdocket C proposed UDIP

aquatic life use, ExxonMobil questioned the inclusion of “intolerant™ species in the use

* Other examples of states with long-standing USEPA-approved aquatic life use subcategories include
Iowa, Indiana, Missouri, New York, and Wisconsin.
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designation (see originally proposed Sections 303.237, 303.230 and 303.235') and
requested identification of such species that the habitat of the UDIP could support.
Whether intolerant species can be supported by the habitat in the UDIP is important
because the General Use aquatic life definition assumes, a priori, that a balanced,
indigenous population of aquatic life is achievable which would include intolerant
aquatic species, both in the water column and the benthos.

Illinois EPA, in its comments on the pre-notice proposal, provided examples of
moderately tolerant and tolerant species in its definition of the Chicago Area Waterways
System (“CAWS”) Aquatic Life Use A Waters at Section 303.230 and for tolerant
species at proposed Section 303.235. First Notice at 227-228. However, Illinois EPA did
not offer any examples of the intolerant species that can be expected in the LDPR,
including the UDIP, perhaps because there are not any sustainable populations of such
species identified in the UAAS or any of the other fishery surveys incorporated in the
Subdocket C record. As ExxonMobil noted in its Pre-First Notice Comments, not only
were no intolerant species found in the UDIP in the UAA study, but there were no
intolerant species found in the Lower Dresden Island Pool (“LDIP”) either, clearly
indicating that the physical habitat is limiting in the entire LDPR. Pre-First Notice
Comments at 2-6,

At First Notice, the Board stated that it shares the concerns of commenters that

Illinois EPA does not define “terms such as tolerant, intermediately tolerant, and

* At First Notice, the Board proposed to designate the UDIP as Géneral Use, and consequently, removed
Illinois EPA’s originally proposed Section 303.237 (Upper Dresden Island Pool Aquatic Life Use Waters)
from the proposed revisions to Part 303,

§ Statement of Reasons, Attachment A — Lower Des Plaines River Use Afttainability Analysis Final Report
(Dec. 2003), R08-09 (I1l.Pol.Control.Bd. Oct. 26, 2007) (Statement of Reasons hereafter cited as “SOR”
and Attachment A hereafter cited as “UAA™).
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intolerant species in the aquatic life use definitions.” First Notice at 175. The Board

further stated:
The record lacks a clear definition of these terms to understand what
species might exist or be lacking in a stream segment in order to determine
which aquatic life use designation should be applied. There is also no
discussion of how the classifications relate to native species or how a fish
is defined as “tolerant, intermediately tolerant, and intolerant.” In addition,
a species may be tolerant of certain parameters and not others. For
example, one fish species might be tolerant of low DO levels but
intolerant of higher temperatures. It is not clear from the record whether
this species would be classified as tolerant or intolerant, or even
intermediately tolerant, and how this classification would aid in
determining an appropriate aquatic life use designation.

Id
The proposed classification of the UDIP as a General Use surface water is

unsupportable because the UAA and other available data in the record do not justify the
conclusion that the habitat of the UDIP supports (or can support) intolerant species in
sustainable populations, which is an underlying assumption of the General Use
classification. Pre-First Notice Comments at 3-5. This is especially true if both water
column (e.g. fish populations) and benthic animal populations are considered necessary
components of a balanced, indigenous, aquatic ecosystem.

In addition, the UAA section on the metrics for the Index of Biotic Integrity for
the LDPR, including the UDIP, states that intolerant fish species were “very rare or
absent in all samples,” including in the LDIP. UAA at 6-13. The UAA attributes the
lack of intolerant species of fish to poor habitat and possibly thermal and/or dissolved
oxygen stresses. Id. However, because no intolerant species were identified in the LDIP,
which the UAA evaluation indicates is not subject to either thermal or low dissolved

oxygen stresses, it is apparent that the physical habitat limitations (channelized,

impounded pools) of the UDIP and LDIP are the environmental conditions that preclude
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the development of sustainable populations of intolerant fish species. In fact,
ExxonMobil has previously commented:

The macroinvertebrate populations in the UDIP are also demonstrated to
be limited in diversity and abundance due to lack of suitable habitat
conditions. The UAA describes the entire study area, including the UDIP,
as having limited invertebrate habitat such as “woody debris, cobbles and
stable substrate.” In addition, as noted above, the UAA cites low
velocities in deeper water formed by the impounded pools, homogeneous
fine-grained sediments, and ship and barge traffic’ that suspends bottom
sediments as additional habitat stressors that preclude development of
diverse benthic macroinvertebrate communities.

Pre-First Notice Comments at 4. (Internal citations, except for footnote, omitted.)
ExxonMobil further commented in regards to the habitat in the UDIP;

The Board has heard testimony discussing the habitat limitations in the
UDIP. The prefiled testimony of G. Allen Burton and Greg Seegert
provide a detailed evaluation of the irreversible habitat limitations in the
UDIP that prevent attainment of a higher aquatic life use subcategory and
the deficiencies in the proposed Section 303.237 use definition. Their
testimony identifies flaws in Illinois EPA’s UAA evaluation of the aquatic
life use that is attainable in the UDIP, including the evaluation of
additional field data on sediment and habitat quality. For example, Illinois
EPA’s Statement of Reasons states that the Qualitative Habitat Evaluation
Index (“QHETI") scores for the UDIP ranged from 45 to 80, which
correspond to a fair to excellent biological potential. In fact, as pointed
out by Mr. Seegert in his testimony on the 2008 QHEI study,
approximately half of the QHEI scores are below 45, which represent
habitat that is only “fair.” Furthermore, Mr. Seegert also noted that, as per
protocol, the area within the navigation channel was not evaluated for the
2008 QHEI, which is approximately 50% of the UDIP. Due to barge

7 ExxonMobil has provided information regarding the constant barge traffic on the LDPR. In his pre-filed
testimony, Mr. Robert Elvert, on behalf of ExxonMobil, stated:

Barge traffic on the LDPR is a constant twenty-four hour a day, seven days a week activity. In
2007, 825 barges were unloaded or loaded at the ExxonMobil Refinery dock, with each barge
being moved across the river or upstream on the river by tugboat two to three times during loading
and unloading operations, This amounts to hundreds of trips by tugboats and over 2,400 barge
movements back and forth across the width of the LDPR. In addition to the barges that are
unloaded or loaded at the Refinery, several other facilities along the LDPR are served by barges,
and thus, the actual number of barges on the LDPR could be substantially greater than that noted
above.

Pre-Filed Testimony of Robert S. Elvert, R0O8-09 at 3 (Ill.Pol.Control. Bd. Aug. 4, 2008).

7
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traffic® and other factors, Mr. Seegert surmised that the navigational

channel “certainly would have scored well below 45 had it been

evaluated.” Thus, relying on [llinois EPA’s “modified” QHEI scores is

not a scientifically supportable basis for assigning the described aquatic

life use for the UDIP.

Pre-First Notice Comments at 4-5. (Internal citations, except for footnote,
omitted.); see generally Pre-Filed Testimony of G. Allen Burton, R08-09
(I1.Pol.Control.Bd. Sept. 8, 2008) (hereafter “Burton Testimony™) and Pre-Filed
Testimony of Greg Seegert, R08-09 (111.Pol.Control.Bd. Sept. 8, 2008) (hereafter
cited at “Seegert Testimony™).

The site-specific data collected for over a decade document that the UDIP does
not support intolerant fish species or diverse benthic macroinvertebrate communities, and
the irreversible physical habitat conditions of this water body preclude the development
of sustainable populations of such species. Therefore, the classification of the UDIP as
achieving General Use is not representative of the existing or achievable use and should
be revised. The appropriate aquatic life use designation of the UDIP should continue to
be supportive of “UDIP indigenous aquatic life,” which does not mean that the water
body is not meeting the CWA goal of fishable water, but rather reflects habitat limitations
that do not justify classification as General Use which is based on sustainable populations
of intolerant, intermediately tolerant and tolerant fish and macroinvertebrates, Most
states have recognized that water bodies can achieve the basic CWA aquatic life use
goals but that local habitat conditions limit the fish and macroinvertebrate populations
that are indigenous to the water body. The “one size fits all” General Use classification

in the Illinois WQSs is unscientific and unsuitable because it fails to recognize intrinsic

differences between aquatic habitat types, which includes both the stream flow regime of

8 See footnote 7.
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a water body and the physical characteristics of the stream channel and riparian areas.
Iilinois should acknowledge the differences in achievable aquatic life uses between the
UDIP and water bodies that do not have its limiting hydrologic and physical habitat
characteristics by taking advantage of the subcategory provisions of 40 C.F.R §
131.10(c), which many states utilize to assure that aquatic life use classifications are
appropriate to the specific characteristics of each surface water segment.

III. THE RECORD DEMONSTRATES THAT UDIP HABITAT CANNOT

SUPPORT AND DOES NOT SUPPORT A BALANCED INDIGENOUS
AQUATIC ECOSYSTEM.

In ExxonMobil’s Response to Pre-First Notice Comments, ExxonMobil notes
several ways in which Illinois EPA mischaracterized the achievable aquatic life use in the
UDIP by selective evaluation of the physical, chemical, and biological data from the
LDPR UAA and additional data collected by other public and private entities, including
Midwest Generation’s extensive biological studies conducted over a period of many
years. Response to Comments at 2-8. Even though Illinois EPA presents an overly
optimistic evaluation of the UDIP habitat, it did not recommend a General Use
classification for the aquatic life in this water body because the UDIP clearly has
irreversible physical habitat and water chemistry that cannot support a balanced,
indigenous aquatic ecosystem, the definition of which must include both water column
and benthic species.

The Subdocket C record contains extensive documentation that the benthic
macroinvertebrate population in the UDIP is not balanced or diverse. UAA at 5-14 and

5-17. The UAA also clearly states that the lack of diversity in the benthic

macroinvertebrate populations is due to habitat limitations. Pre-First Notice Comments
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at 4 (citing the UAA at 5-14). ExxonMobil asserted that it is inappropriate {o apply the
General Use aquatic life classification to the UDIP because the UAA and all other
supporting data demonstrate that the aquatic ecosystem, which includes both water
column species and benthic species, cannot be considered balanced and diverse if those
characteristics cannot be achieved by the benthic macroinvertebrate community. See
generally Pre-First Notice Comments. |

ExxonMobil requests that the Board note that USEPA supports the concept of
“tiered” aquatic life uses to better describe aquatic life populations that are limited in
some respect by physical and chemical habitat conditions.” Several states already use
such an approach and it is clearly applicable to the UDIP, which all available biological
data demonstrate cannot achieve the balanced indigenous water column and benthic
organism populations implied by assigning the General Use classification. See Section II
of these Comments. Illinois EPA’s initial proposal for a UDIP aquatic life use was an
attempt to establish such a tiered aquatic life use classification, although it
inappropriately included intolerant aquatic species in the definition.

ExxonMobil urges the Board to review its conclusions regarding the General Use
designation for the UDIP because the biological and physical habitat data in the
Subdocket C record demonstrates that the General Use aquatic life classification is not
scientifically supported for the UDIP. Indeed, the Board acknowledged this fact in its
First Notice when it stated that the General Use temperature standards may have to be

modified for the LDPR and the UDIP when the Subdocket D numeric criteria are

® DRAFT: Use of Biological Information to Better Define Designated Aquatic Life Uses in State and Tribal
Water Quality Standards: Tiered Aquatic Life Uses, USEPA, Office of Science and Technology (Aug. 10,
2005),

10
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adopted. First Notice at 221. Because the General Use numeric standards have specific
numeric temperature criteria, it is inconsistent to, on one hand, adopt the General Use
classification for the UDIP, and on the other hand, adopt a separate temperature criteria
for the water body that is different than the thermal standard applied to General Use
waters.

IV. THE BOARD’S PROPOSAL TO APPLY THE GENERAL USE AQUATIC
LIFE CLASSIFICATION TO THE UDIP IGNORES THE EVIDENCE
THAT THE BOARD DESCRIBES IN ITS FIRST NOTICE SHOWING
THAT THERE ARE IRREVERSIBLE HABITAT CONDITIONS THAT
LIMIT AQUATIC LIFE USE.

At First Notice, the Board states that it concurs with Illinois EPA that none of the

UAA factors apply to the UDIP. First Notice at 221, It further states that Midwest
Generation’s arguments (and presumably ExxonMobil’s arguments) that UAA Factors 3,
4,5 and 6'° are “unconvincing,” and therefore, the General Use classification should
apply to the UDIP.

| First, as discussed elsewhere in these comments, the regulations at 40 C.F.R.
§ 131.10(c) allow a state to adopt aquatic life use subcategories that represent different
achievable biological conditions without having to make a determination that one or more
of the UAA factors apply. Neither the Board nor Illinois EPA acknowledge that a

specific aquatic life use for a water body that does not have biology and physical habitat

' The six UAA factors at 40 C.F.R. § 131.10(g) are as follows: 1) Naturally occurring pollutant
concentrations prevent the attainment of the use; or 2) Natural, ephemeral, intermittent, or low flow
conditions or water levels prevent the attainment of the use...; or 3) Human caused conditions or sources of
pollution prevent the attainment of the use and cannot be remedied or would cause more environmental
damage to correct than to leave in place; or 4) Dams, diversions or other types of hydrologic modifications
preclude the attainment of the use, and it is not feasible to restore the water body to its original condition or
to operate such modification in a way that would result in the attainment of the use; or 5) Physical
conditions related to the natural features of the water body, such as the lack of a proper substrate, cover,
flow, depth, pools, riffles, and the like, unrelated to water quality, preclude attainment of aquatic life
protection uses; or 6) Controls more stringent than those required by sections 301(b) and 306 of the Act
[CWA effluent standards] would result in widespread economic and social impact.

1
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consistent with the General Use definition can be adopted by the Board without any of
the UAA Factors being demonstrated as applicable. This is a major oversight in the
Board’s proposed decision for the UDIP.

Second, ExxonMobil asserts that Illinois EPA’s conclusion that UAA Factors 3,
4, 5, and 6 are not applicable to the UDIP was made without adequate consideration of
the physical habitat conditions, including the following facts described in ExxonMobil’s
Pre-First Notice Comments:

» Over ninety (90) percent of the dry weather flow and a majority of the wet
weather flow in the UDIP consist of treated wastewater, combined sewer
overflows (recognizing the TARP has reduced these), and urban runoff
from the Greater Chicago Metropolitan Area;

¢ The UDIP has a maintained (dredged) navigation channel to support the
designated commercial navigation use and restoring the channel to its
“original condition” would mean eliminating the navigation use. The
impounded pools are also used for flood control for the Greater Chicago
Metropolitan Area, and thus, river flows and levels are subject to rapid
change, which are limiting factors on aquatic populations in the UDIP;

¢ The UDIP is an impounded pool that has no riffle habitat and has a
channel bottom consisting primarily of fine-grained, contaminated
sediment The low ambient velocities and significant water depths in the
pool and the continual scouring of sediments by barge traffic create poor
habitat conditions for both benthic macroinvertebrates and fish; and

e The UAA stated that the poor quality habitat cannot be “improved without
removal or major modification to the navigation system.” The report
continues by stating that these habitat limitations are irreversible as long
the LDPR is used for commercial navigation, which is a designated use.
The UDIP is also a component of the CAWS and its flow and hydraulic
characteristics are actively managed using a system of control structures to
prevent flooding and maintain water levels for navigation, which also
limits the suitability of LDPR as aquatic life habitat. Changes in any of
these uses would result in widespread social and economic impacts.

Pre-First Notice Comments at 7-10.
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ExxonMobil disagrees with Illinois EPA’s position that water quality limitations
associated with treated effluents and urban runoff can be eliminated through more
restrictive point source permit limits and best management practices for urban runoff;
this is simply not achievable. See generally Burton Testimony. Human activities
invariably alter the natural composition of water (e.g. ratios and concentrations of the
inorganic cations and anions) so that the aquatic species that can sustain populations in
surface waters that consist primarily of treated effluent are different from those
populations that occur in surface waters that have a small fraction of effluent. Urban
runoff causes even more stress on aquatic populations, and despite a national focus on
best management practices to improve water quality in such runoff during the past 30
years, there are no examples of where runoff quality from an area the size of the Chicago
Metropolitan Area has been improved to the extent that it would not adversely im}ﬁact
aquatic life populations when such runoff represents the majority of the wet weather
flow in a water body. For example, the use of salt for snow and ice control on roads is
unlikely to be replaced or see a major use reduction in the foreseeable future for safety
and economic reasons.

V. ILLINOIS EPA SHOULD DEVELOP A CHLORIDES STANDARD USING

A SIMILAR APPROACH TO THE ONE SUGGESTED BY USEPA FOR
DISSOLVED OXYGEN.

Throughout this rulemaking proceeding, Illinois EPA and various stakeholders
have been discussing the proposed water quality standard for chlorides. In the Illinois
EPA’s original proposed amendments to Parts 301, 302, 303, and 304, Illinois EPA states
with regards to chlorides:

The Illinois EPA expects that there will be violations of the chloride

standard during the winter months when road salting takes place to
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address winter weather events and the safety of Illinois motorists, This

problem is not unique to the CAWS and Lower Des Plaines River and the

Illinois EPA has issued National Pollutant Discharge Elimination System

stormwater permits to municipalities requiring the implementation of best

management practices and other programs to minimize storm related water
quality impacts from salts and other contaminants. The Agency hopes to
continue to work with state and local government entities to mitigate the
potential harm to aquatic life from these practices.
SOR at 76-77. At this time, however, to our knowledge, Illinois EPA has not addressed
this issue with stormwater permits issued to state and local government entities along the
LDPR.

In fact, Illinois EPA has not yet determined how to address the seasonal chloride
issue resulting from road salt and has not articulated the type of best management
practices that would be appropriate in these circumstances for state highway, large and
small municipalities, commercial and private use, as well as for facilities along the
LDPR. In order to address the issues raised by stakeholders in regards to the proposed
chlorides WQS, Illinois EPA should consider the approach that USEPA has suggested for
addressing dissolved oxygen (“DO”) issues resulting from combined sewer overflows
(“CS0Os™).

The Metropolitan Water Reclamation District of Greater Chicago (“MWRD”) has
been in discussions with regulators and environmental groups with respect to WQSs for
the CAWS and, in particular, the aquatic life designated uses and aquatic life WQSs for
DO." In a recent filing with the Board, MWRD included a letter from USEPA that

discusses approval of WQSs and variances in accordance with Section 303(c) of the

CWA. Although the discussion pertains specifically to a potential variance request,

! Report of MWRD and Environmental Groups on Agreement Regarding Proposed Aquatic Life
Designated Uses, R08-9(C) (Ill.Pol.Control.Bd. Jan. 9, 2013).
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USEPA acknowledges that there is an opportunity in this situation to potentially claim
that a human-caused source of pollution prevents attainment of the DO criterion for a
portion of the CAWS. The “human-caused condition” is refefring to the UAA factor at
40 C.F.R. § 131.10(g)(3): “Human caused conditions or sources of pollution prevent the
attainment of the use and cannot be remedied or would cause more environmental
damage to correct than to leave in place.”

Just as CSOs are a human-caused condition contributing to the nonattainment of
the proposed DO standard in the waterways, road salting is a human-caused condition
that results seasonally in chloride concentrations in excess of the proposed numeric
standard.” In addition, USEPA stated with regards to chlorides in terms of this
rulemaking:

If Illinois wants to take the effects of deicing activities in the Chicago area
into account in the water quality standards for ..., Illinois could attempt to
do so as part of the IPCB’s proceedings pertaining to aquatic life use
designations and criteria ....">

Accordingly, the Board should adopt an appfopriate aquatic life designated use and
aquatic life WQS for chlorides consistent with these current conditions, relying on the
“human-caused conditions” UAA factor. Illinois EPA has previously proposed such a
designated use when it proposed the “UDIP Aquatic Life Use Waters,” which accounts

for the unique nature of the UDIP. ExxonMobil requests that the Board reconsider its

"? See generally Pre-filed Testimony of J. Huff, R08-9(C) (II.Pol.Control.Bd. Feb. 2, 2011) (hereafter
referenced as “2011 Huff Testimony™); Transcript of March 9, 2011 Hearing, R08-9(C) (I1l.Pol.Control. Bd.
Mar. 18, 2011).

** Comments of United States Environmental Protection Agency submitted by Susan Hedman, Regional
Director regarding CITGO Petroleum Corporation and PDV Midwest Refining, L.L.C. v. IEPA, PCB 12-
94, R08-9(D) at 2 (Il.Pol.Control. Bd. Mar. 19, 2013).
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proposed General Use designation for the UDIP and re-examine the water segment
specific “UDIP Aquatic Life Use Waters™ designation.

VI. VARIANCES FROM WOSs AND THE TRIENNIAL REVIEW PROCESS.

The Board and Illinois EPA should consider in Subdocket C the potential impacts
to small sources that may result from future variance requests from the largest load
sources. As noted above, MWRD’s summary of its agreement with environmental
groups with respect to DO outlines the anticipated approach that MWRD plans to take
and one that has been supported in concept by multiple environmental groups. In the
summary, MWRD suggests a future variance per the provisions of 35 Ill. Admin. Code
Part 104.

In such cases where the largest point-source dischargers need significant time to
study, engineer and implement controls, there is the potentiél for a situation to result,
where significantly smaller contributing sources will be forced to unnecessarily install
controls. In some situations, the large point-source discharger may be the load that drives
impairment. Smaller sources may be forced to install costly controls and/or request
variances in kind. A rulemaking followed by multiple immediate variance requests is an
inefficient way to improve water quality. A more efficient approach would be to
incorporate a compliance schedule into the regulation itself at the time of rulemaking for
the benefit of all existing dischargers.

In addition, instead of issuing variances from newly adopted WQSs 1o various
petitioners, the Board should consider utilizing the triennial review process to more
effectively transition WQSs (designated uses and water quality criteria) where there are

issues in common for multiple dischargers. In the original proposal to modify 35 Il1.
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Admin. Code Parts 301, 302, 303, and 304, Illinois EPA outlined the triennial review
process:

CWA Section 303 provides that “the State water pollution control
agency. . . shall from time to time (but at least once each three year period
beginning with October 18,1972) hold public hearings for the purpose of
reviewing applicable water quality standards and, as appropriate,
modifying and adopting standards.”

SOR at 3. (Internal citations omitted). Illinois EPA further explained:

The CWA describes this obligation by the states to set water quality
standards as follows:

Whenever the State revises or adopts a new standard, such revised or new
standard shall be submitted to the Administrator. Such revised or new
water quality standard shall consist of the designated uses of the navigable
waters involved and the water quality criteria for such waters based upon
such uses. Such standards shall be such as to protect the public health or
welfare, enhance the quality of water and serve the purposes of this [Clean
Water] Act. Such standards shall be established taking into consideration
their use and value for public water supplies, propagation of fish and
wildlife, recreational purposes, and agricultural, industrial, and other
purposes, and also taking into consideration their use and value for
navigation. This proposal is a culmination of the State's requirement to
conduct a triennial review and includes both the designation of uses for the
specified waters and establishment of numeric and narrative criteria
intended to protect these designated uses.

Id at 4. (Internal citations omitted.)

In this triennial review, Illinois EPA effectively outlined the history of WQSs for
the CAWS and LDPR, including the pre-1970 designation of LDPR as “industrial water
supply sector,” the 1968 Sanitary Water Board designation of the CAWS as “commercial
vessel and barge shipping, recreational boating transit, withdrawal and return of industrial
cooling and process water, and to receive effluents from industrial and domestic waste
treatment facilities,” and the designation, since 1972, of the CAWS and LDPR as

Secondary Contact and Indigenous Aquatic Life Use. SOR at 7. The existing
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designations clearly took into consideration “their use and vaiue for .... industrial and
other purposes.” Although the unique uses of the CAWS and LDPR have not changed,
these uses appear to be disregarded in the current rulemaking. Instead, the proposed rule
abruptly changes from existing, limited-use designations for the subject waterways to full
aquatic life use designations and their associated water quality criteria. In some cases, no
criterion existed before, and yet the most stringent numeric criterion has been proposed in
this rulemaking.

During the course of the rulemaking, there have been several parameters (e.g.,
DO, temperature, chloride, sulfate, etc.) for which there has been testimony regarding
WQSs (uses and/or criteria) that are not attainable based on one or more of the six UAA
factors in 40 C.F.R. § 131.10(g)."* In all too many cases for the CAWS and LDPR, there
appears to be no recognition of “human caused conditions or sources of pollution” or
“widespread economic and social impact,” yet these have historically been considered of

" great significance. The triennial process allows for standards to be revisited frequently,

as human caused conditions improve (e.g., CSOs eliminated, effective alternatives
implemented for de-icing roads and parking lots), and accordingly, the Board should
consider using the step-wise triennial review process as its basis for establishing
reasonably achievable aquatic life uses and WQSs based upon the unique features and
current uses for the CAWS and LDPR, rather than promulgating uses and WQSs that are
not reasonably achievable given human caused conditions present for the foreseeable

~ future in the Greater Chicago Metropolitan Area. Accordingly, ExxonMobil requests that

' See generally Pre-Filed Testimony of C. Adams and R. Garibay, R08-9 (Il.Pol.Control Bd. Aug. 4,
2008); Pre-Filed Testimony of J. Wozniak, R08-9 (IIl.Pol.Control.Bd. Aug. 4, 2008)(hereafter “Wozniak
Testimony™); Pre-Filed Testimony of J. Huff, R08-9 (I1l.Pol.Control. Bd, Aug. 4, 2008); and 2011 Huff
Testimony.
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the Board thoroughly consider the impact that potential variances granted to large sources
may have on small sources, and consider focusing on implementing incremental changes
to the WQSs through the triennial review process.

VII. IERG’S MOTION FOR CLARIFICATION AND THE BOARD’S
RESPONSE.

On April 5, 2013, the Illinois Environmental Regulatory Group (“IERG™) filed a
Motion for Clarification Regarding the First Notice Opinion and Order for Subdocket C
(*Motion”) requesting that the Board clarify several issues raised by the designation of
the UDIP as General Use.”” On May 16, 2013, the Board granted the Motion in part and
denied it in part.'® In doing so, the Board invited participants to provide clarification on
issues in comments, including providing suggested rule language. As discussed in more
detail below, ExxonMobil strongly urges the Board to make clarifying changes to the

First Notice proposal to alleviate the concerns of the regulated community should the |

A. Status of Standards for UDIP after Adoption of Aquatic Life Use
Designation

Board adopt a Second Notice wherein the UDIP is designated as General Use.
In the Board’s response to the Motion, the Board clarified a single issue regarding

the timing of applicability of the proposed General Use standards to the UDIP. The

Board stated that it “does not intend that the General Use water quality standard, will

apply to the UDIP until the conclusion of Subdocket D.” Order at 4. The Board further

stated that it “will examine the record [in Subdocket D] to determine appropriate water

quality standards for UDIP.” Id. The Board requested that participants provide

'* The Tllinois Environmental Regulatory Group’s Motion for Clarification Regarding the First Notice
Opinion and Order for Subdocket C, R08-9(C) (Iil.Pol.Control.Bd. April 5, 2013).

' Board Order, R08-9(C) (Ill.Pol.Control. Bd. May 16, 2013) (hereafter cited as “Order™).
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clarifications on whether the Board should delay the effective date of the proposed rule in
Subdocket C, or wait to adopt the aquatic life designation until the WQSs are adopted in
Subdocket D.

Although ExxonMobil disagrees with the General Use designation for aquatic life
in the UDIP, ExxonMobil prefers that the Board delay the adoption of the aquatic life use
designation until the corresponding WQSs are ready to be finalized and adopted by the
Board. As discussed in IERG’s Motion and in the sections below, the designation of the
UDIP as General Use creates uncertainty as to how General Use WQSs will apply in the
UDIP, a unique, habitat limited water body that does not share the characteristics of
General Use waters. In order to reduce the uncertainty created by the designation of the
UDIP as a General Use water, the Board should delay the adoption of the aquatic life use
designation until appropriate WQSs are adopted; at which time, the use designation and
corresponding WQSs can be adopted simultaneously. Although ExxonMobil prefers that
the aquatic use designation for the UDIP be delayed until WQSs are adopted,
ExxonMobil supports the Board’s other proposed option — delaying the effective date of
use designation until the time the WQSs are adopted.

B. Applicability of all General Use Standards to the UDIP

The Board clarified that it does not intend for the General Use standards to apply
to the UDIP until the conclusion of Subdocket D. However, the Board failed to fully
respond to IERG’s questions on whether all General Use standards will apply to the
UDIP. Specifically, IERG asked, “Does the Board, by proposing to designate the UDIP
as General Use, intend for all of the Subpart B water quality standards to apply to the

UDIP?” And, also asked, “[H]ow does the Board intend for all of the Subpart B
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standards to be implemented in the UDIP?” Motion at 3. The Board acknowledged in its
First Notice that “particularly in the area of temperature, water quality standards may
need to be adapted for the UDIP.” First Notice at 221. The Board also noted its
determination that “the UDIP should be designated as General Use because the proposed
standards are nearly identical except for more stringent standard for April to November
temperatures and mercury and a less stringent temperature standard for December to
March.” Id. |

The Board did not accurately characterize the [llinois EPA’s proposal when it
labeled it “nearly identical” to the General Use standards. The Board seems to have
failed to recognize that General Use waters are also subject to the derived toxics criteria
in Subpart F. The Subpart F standards add dozens of constituents for evaluation by a
facility, which were not previously required for facilities subject to the Secondary
Contact and Indigenous Aquatic Life Standards. Applying Subpart F requirements to the
UDIP, given its unique nature, has not yet been evaluated. No economic analysis or
technical feasibility study has been performed to determine the impact of imposing
Subpart F requirements on dischargers to the UDIP. Further, neither ExxonMobil nor
other dischargers to the UDIP can be confident that the criteria derived from Subpart F
are appropriate for the UDIP as the methodology for deriving the criteria was developed
with General Use waters in mind rather than waters subject to Secondary Contact and
Indigenous Life Standards. It is clear that the proposed designation of the UDIP as
General Use by the Board is not “nearly identical” to Illinois EPA’s initially proposed
designation, but in fact, it is significantly different than Illinois EPA’s original proposal

for the UDIP,
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In addition, the Board did not address IERG’s question regarding implementation
of all the General Use standards. Although the Board now recognizes that the UDIP
designation should become effective or be adopted at the same time as WQSs in
Subdocket D, the Board has not clarified how the General Use standards should be
implemented in UDIP. Clarification on this issue is crucial in order to alleviate
uncertainty for discharges to the UDIP. For instance, Section 302.211(f) provides a
process and schedule for transitioning to the General Use temperature standards, a
significant issue for the UDIP’s existing, large (<150 megawatts or .5 billion Btu/hr)
and small thermal sources.

C. Impact on General Use Waters not Subject to this Rulemaking

In its Motion, IERG asked whether the Board “intend[s] for any amendments
made to the General Use standards in Subdocket D to apply to all waters in the State
designated General Use?” Motion at 3. The Board did not provide a response to IERG’s
question. ExxonMobil requests that the Board clarify its intention regarding the General
Use waters outside the CAWS and LDPR and whether those waters will be subject to any
revisions made to the General Use standards in Subdocket D. Given that facilities
discharging to General Use waters that are not the subject of this rulemaking have not
been given any notice that this rulemaking could impact them, any changes made to the
General Use WQQSs should only be applicable to those segments of the CAWS and LDPR
that are the subject of this rulemaking. Further, the Board should question the
appropriateness of revising General Use WQSs in this rulemaking without providing
dischargers to General Use waters in the rest of the State the opportunity to provide

testimony and comment. If any revisions to the General Use WQSs in Subdocket D
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would apply state-wide to all General Use waters, proper notice of a rulemaking of
general applicability should be provided to all potentially impacted stakeholders.

D. Conflicting Recreational and Aquatic Life Use Designations for the
UDIP

The First Notice stated that the “current designation of General Use addresses
aquatic life together with recreational use without providing for the possibility that a
segment may attain one but not the other.” Motion at 3 (citing First Notice at 173).
IERG questioned the Board on how it “intend[ed] for the recreational use designation for
the UDIP (incidental contact) to interact with the proposed designation of the UDIP as
General Use?” Motion at 3. The Board responded that it “did not intend to change or
alter the Recreational Use designations and standards decided in Subdocket A and B.”
Order at 4. Although it may not have intended to alter the recreational uses that have
already been adopted, by proposing a General Use designation for the UDIP, the Board
created a conflict between the USEPA approved provisions at Sections 303.204 (stating
that the CAWS and LDPR are not required to meet the general use standards) and
303.225 (designating the UDIP as incidental contact) and the General Use designation for
the UDIP. Should the Board move forward with designating the UDIP as General Use,
revisions to the language in Part 303, Subpart B, and possibly the WQSs at Part 302,
Subpart B will be required in order to resolve the conflict between the Incidental Contact
designation for the UDIP for recreational use and the General Use designation for aquatic

life use, that as acknowledged by the Board, is linked with recreational use.
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VIII. ADDITIONAL CONCERNS

A. Statement in First Notice Opinion and Order Regarding AS 96-10

The Board in its recitation of the LDPR UAA states that “Midwest Generation has
an adjusted standard [AS 96-10]" that is applicable to its discharges from its plant to the
Interstate 55 Bridge.” First Notice at 38 (citing UAA at 2-82). This sentence could
easily be misinterpreted. For clarity in the record, ExxonMobil requests that this excerpt
be revised as follows: “Midwest Generation has an adjusted standard [AS 96-10] that is
applicable to its discharges from its plants to the existing General Use waters that begin
approximately seven miles downstream of the Joliet stations at the Interstate 55 Bridge.”
The seven-mile intermediate stretch'® of the UDIP has historically been subject to the less
stringent Secondary Contact and Indigenous Aquatic Life Use temperature standards and
is not within the scope of AS 96-10.

B. JCAR Economic Analysis

Pursuant to the Administrative Procedure Act, 5 ILCS 100/1-1 et seq., the Joint
Committee on Administrative Rules (“JCAR”), in rulemaking proceedings, requests an
economic analysis of the rulemaking from the Board. As discussed in detail above, the
Board has proposed to designate the UDIP as General Use for aquatic life. However, the
Board’s proposal to adopt the General Use designation for the UDIP has not undergone
an economic analysis by either the Board or JCAR. The General Use designation has
applied to waters that are not the subject of this rulemaking, and thus, any economic

analysis of the General Use standards is not representative of the economic impact of

" Board Order, In the Matter of> Petition of Commonweaith Edison Company for Adjusted Standard from
35 1l Adm. Code § 302.211(d) and (e), AS 96-10 (Ili.Pol.Control.Bd. Oct. 3, 1996).

'® To review a map of the Upper Illinois Waterway, showing the locations of the Midwest Generation
plants and [-55 Bridge, see Attachment 1 to Wozniak Testimony.
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imposing General Use standards in waterways that have warranted Secondary Contact
and Indigenous Aquatic Life Standards since the adoption of the original WQSs by the
Board. Prior to adopting a General Use designation for the UDIP, an economic analysis
of such designation should be conducted.
IX. CONCLUSION

ExxonMobil disagrees with the Board’s proposed designation of the UDIP as
General Use and requests that the Board reconsider its proposed designation, given the
unique character of the UDIP and the complexities associated with implementing General
Use standards in a segment of the LDPR that is limited in habitat and does not support
intolerant species in sustainable populations. ExxonMobil appreciates the opportunity to
provide these comments, and it respectfully requests that the Board consider the issues
raised above and in previous ExxonMobil submittals and revise the proposed aquatic life
use designation for the UDIP consistent with these comments.

Respectfully submitted,

EXXONMOBIL OIL CORPORATION,

Dated: July 1, 2013 By:____/s/ Monica T. Rios
Monica T. Rios

Katherine D. Hodge

Monica T. Rios

HODGE DWYER & DRIVER
3150 Roland Avenue

Post Office Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900
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